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JUDGMENT

G.D. SAXENA, J. :- This appeal under Section 374(2) of the Code om@al
Procedure 1973 has been preferred by the accusadsadis conviction and sentence
recorded vide judgment dated 16th August 2004 issibas Case No. 78/2003 by the
Special Judge (Under M.P. Dakoity Avam VyapharaabRavit Kshetra Adiniyam 1981,
hereafter referred as the Adhiniyam) Shivpuri, haddthereby him a guilty for
commission of offence under Section 25(1-B) (a)tred Arms Act read with Section
11/13 of the said Adhiniyam and sentencing to sufieee years' rigorous imprisonment
with a fine of Rs. 200/- with further default pumment of one month's R.1.

(2) In brief, the prosecution version is that attrteMarch 2003 P.N. Paul, Assistant
Sub Inspector Police Outpost Sunari, got a secr&rmation from informer that
absconded dacoit Nanhe Singh, Makhan Singh and BallDaulat Singh (present
appellant) by hiding themselves near Papredu Maite wnaking preparations to commit
dacoity. He lodged the secret information in Enty. 440 of Daily diary register
(Roznamcha) of outpost and then informed througteless massage to his superior
officer K.K. Dixit the then In-charge of Police 8t Karera. On reaching of police
force alongwith K.K. Dixit In-charge of the Poli&tation Karera, they arranged a raid on
the spot and caught hold of the accused involvedlaegal criminal activities. The
accused were arrested on the spot by arrest meloB/{0, 12 and 14) with illegal
firearms and ammunitions by seizure memos vide Bx.P/11 and P/13. One 12 bore
county-made pistol with two live cartridges werdzed from accused Balli @ Daulat
Singh. After arrest of accused and seizure of fimsaon the spot, the police force
alongwith ASI P.N. Paul and K.K. Dixit In-charge thfe Police Station Karera returned
back to Police Station Karera. They registeredrthegurning by Entry No. 1310 in the
Daily dairy register (Roznamcha). Thereafter by FHR.P/15), the crime No. 111/2003
was registered. The investigation was set in mofidre seized firearms were examined
by the head Constable Armorer posted in the Resé&ime Shivpuri. Thereafter
permission to prosecute the accused under Secian the Arms Act was obtained from
the District Magistrate Shivpuri. Chargesheet wigsdfin the Criminal court having
jurisdiction. The trial Judge after trial, the ased Nanhe Singh, Makhan Singh and Balli
@ Daulat Singh (present appellant) guilty of thel saffence and sentenced them as
above. The accused Nanhe Singh and Makhan Sirggh dihother Criminal Appeal No.
526/2004 which was decided by this court vide judghndated 22nd September 2010.
So, this present appeal only remains to be coreidiey this court, which is preferred by
one of the accused, i.e. Balli @ Daulat Singh.



3) Learned counsel appearing on behalf of thesext submitted that the case of the
present appellant is similar to other co-accusedsaehappeal (526/2004) stands decided
by the judgment dated 22nd September 2010. Heftrerprayed that the conviction of
the present accused may be maintained for theealleffence like other co-convicts and
benefited by reducing sentence to the imprisonrakkaddy undergone like other accused
namely, Nanhe Singh who had already undergone &aosy one month and twenty three
days. He therefore prayed that the present appaglaiso be decided in terms of the
same observations/directions.

4) On perusal of the impugned judgment dated 22eptember 2010 recorded in

Cri. Appeal N0.526/04, it is noted that other cawsedMakhan Singh has already served
out the full sentence of imprisonment and so hiseap was dismissed as infructuous.
The benefit was only extended to accused NanhehSing

(5) The question for consideration before thisrtasi whether present accused is
entitled to the same benefit/relief on the groumgarity in a circumstance that a co-
accused of the same criminal case with a simili@risogranted benefit of undergoing jail
sentence.

(6) Before proceeding about the desirability afifgan the matter like present case, it
would be better to refer the decision of Hon. Aourt in theState of M.P. Vs. Ayyub
Khan 2012 (8) SCC 676, wherein it has been observedllasvs :-

"8. The legislature, in its wisdom, has fixed ana@ory minimum
sentence for certain offences-keeping, possessing and ammunition is
a serious offence for which sentence shall noebs than three years. The
legislature, in its wisdom, felt that there shobkla mandatory minimum
sentence for such offences having felt the inciebase=d to provide for
more stringent punishment to curb unauthorised sscde arms and
ammunition, especially in a situation where wefa@ng with menace of
terrorism and other anti-national activities. Agmr who is found to be in
possession of country-made barrelled gun with taund bullets and 50
gm explosive without licence, must in the abserfgeraof to the contrary
be presumed to be carrying it with the intentionusing it when an
opportunity arises which would be detrimental te theople at large.
Possibly, taking into consideration all those aspeancluding the national
interest and safety of the fellow citizens, thadkgure in its wisdom has
prescribeda minimum mandatory sentence. Once the accused was found
guilty for the offence committed under Section 2} of the Arms Act,
he has necessarily to undergo the minimum mandagagtence,
prescribed under the statute.”

(7 On perusal of the law mentioned above, thigicfeels that the present appellant
is not entitled for his early release, as the se@evhich he has undergone is lesser to
minimum sentence as prescribed by the Statute.

(8) So, on the request of the counsel appearingdpellant, the appeal is decided on
merits.



9) The contention put forth by the appellanthattthat the judgment under appeal is
against the law and procedure and therefore satrable to be set aside. It is submitted
that the trial Judge convicted the accused/apgdetiarevidence of police officers which
is suffered by so many lacunas. The independenhesses did not support the
prosecution version hence they were declared bosIihe arrest memos and seizure
memos of firearms from present appellant is nov@doup to the hilt of conviction. The
sanction to prosecute the accused by District Miedes under Section 39 of the Arms
Act is also not proved. The F.I.R. of the casehim form of entry lodged in Daily Dairy
Register (Roznamcha) of Police Outpost which costdhe secret information from
informer regarding crime was not filed alongwithaohe sheet and nor proved by the
writer of the report. So called F.I.R. lodged inli@® Station Karera is the report by
returning officer who conducted the entire investiign proceedings on the spot, so the
report is the report of crime registration at tlodige station. Apart from above, there are
several other irregularities whigirima facie show that the investigation is not properly
done in this case. It is therefore prayed that bgwéng the appeal, judgment under
challenge may be set aside and the accused-appe#grbe acquitted of the offence.

(10) Per contra, the learned Panel Lawyer appearing on behali@féspondent/State
contended that the prosecution succeeded to phevgilt against accused/appellant by
adducing evidence and there is no infirmity orglety committed by the trial court in
awarding conviction and sentence against the adcudence, it is prayed that by
dismissing the appeal, the judgment of the trialrtanay be upheld.

(11) Heard the learned counsel appearing for feeldant and the learned Public
Prosecutor for the respondent/State. Also perusedetcord of the trial court and the law
applicable to the present case.

(12) The question for consideration in this appealvhether the prosecution proved
beyond doubts that the accused/appellant Balli @dd&ingh at the time of commission
of offence was possessing illegally the firearme(@ounty made twelve bore pistol with
two live cartridges without license) for which hashbeen rightly awarded impugned
conviction as well as sentence.

(13) The prosecution to prove the charge agaimstatcused has examined as many as
ten witnesses.

(14) P.N.Pal (PW-2) Assistant Sub Inspector postedt post Sunari of Police Station
Karera deposed that on 27th March 2003 he recetliedsecret information from
informer that absconded dacoit Nanhe Singh, Mak8armgh and Balli were hiding
themselves near Papredu Math with an intention dmrgit offence. He wrote the
information on Entry No. 440 in Police Daily diarggister (Roznamcha) and also
informed on wireless set to In-charge of the Poftation Karera. On his information,
the In-charge of the Police Station Karera withgeforce reached on police outpost and
thereafter arranged the search raid operation wengspot. In-charge Inspector of the
Police Station Karera arrested the accused indjuaocused Balli @ Daulat Singh on the
spot and seized the country-made 12 bore pistotiwkias illegally possessed from
possession of the accused. The case diary fortigagéien was then handed over to him.
He recorded the case diary statements and also ara@aquiry with arrested accused
Makhan, Balli @ Daulat Singh and Nanhe Singh whiels recorded vide memorandums



Ex.P/2 to Ex.P/4. (He was not cross examined omalbehaccused Daulat Singh because
the the Roznamcha of the concerned date was ndalalgahence his court statement
could not be completed).

(15) K.K. Dixit (PW-5) In-charge/Inspector of P Isarera deposed that on 26th March
2003 he alongwith police force departed for seaiglarea under anti dacoit operation.
On 27th March 2003 during search of the area, hevgeless massage from In-charge of
police outpost Sunari and so he reached at politpost. There Incharge of Police
Outpost Sunari informed that absconded dacoits dl&ihgh, Makhan Singh and Balli
@ Daulat Singh were by hiding themselves near Rapkéath were making preparation
to commit dacoity. He alongwith police force of joel station and In-charge of police
outpost Sunari surrounded the area and caught dfodttcused Nanhe Singh, Makhan
Singh and Balli @ Daulat Singh with unlicenseddimas and ammunitions. He arrested
accused Nanhe Singh by arrest memo Ex.P/10 anddstiz country made twelve bore
pistol with five live cartridges by seizure memo.Ef. He arrested accused Makhan
Singh by arrest memo Ex.P/12 and seized the coumide twelve bore pistol with three
live cartridges without valid licence by seizure mwe Ex.P/11. Thereafter he seized
twelve bore country made pistol with two live caityes from accused Balli @ Daulat
Singh by seizure memo Ex.P/13 and arrested himrit@gtamemo Ex.P/14. After arrest
and seizures made above on the spot he alongwlibepimrce and arrested accused
returned back to police station Karera and lodgsedahd police fore returning on Entry
No. 1310 in Station daily diary register (Roznan)clirée also wrote the report as F.I.R.
and registered the Crime No. 111/2003 in Policéi®@t&arera and handed over the case
diary for investigation to P.N. Pal In-charge oflie® Outpost Sunari for further
investigation.

(16) Janki Prasad Gaur (PW-1) posted as Consiknld25 working as Arms Maharir

in District Reserve Police Line Shivpuri deposeat thn 22nd April 2003 under direction

from Reserve Inspector (lines) he examined tharins sent from Police outpost Sunari
which was brought by Constable No. 331 Narayan ISimgopen condition and not

sealed and after examination he opined that exahfirearms twelve bore country made
pistols were in working condition and they can sssfully be used in firing. His report

is Ex.P/1. Thereafter he returned back the examimedrms and ammunitions in open
state to concerned Constable.

(17) Lalaram Jatav (PW-3) an Arms clerk postedthe office of the District
Magistrate Shivpuri deposed that on 2nd July 20G8 received a letter No.
S.P./Shiv./Reader/DCD/63/2003 dated 26th June 2@f#i®)ywith case diary of Crime No.
111/2003 registered in Police Station Karera witkairms three country made twelve
bore pistols and live cartridges for grant of pession to prosecute the accused under
Section 39 of the Arms Act. The then District Mdgage Shri V.L. Kantarao after perusal
of the case diary papers produced and firearmscartddges granted joint permission
under Section 39 of the Act for prosecution ofadtused under provisions of the said
Act vide Ex.P/5 which bears his signatures.

(18) Kaptan Singh (PW-4) Head Constable postedolic® Station Karera deposed
that the counter FIR lodged in Police Station Kaneas delivered by Entry No. 661 to
the concerning court of Judicial Magistrate at Kare



(19) Dhruv (PW-6) and Makhan Singh (PW-7) who warmesses of arrest memos of
accused and seizure memos of illegal firearms defeem possession of arrested
accused, though admitted their signatures on aflsarmemos and seizure memos
prepared on the spot, but denied the arrest cdiclised and seizure of firearms from
accused before them. Thus, they did not suppomribeecution version. Other witnesses,
namely, Prabhat Kumar Lithoria (PW-8) and Hari Singatav (PW-9) who are the

witnesses of memorandums (Ex.P/2 to Ex.P/4) recoudeer Section 27 of the Evidence
Act prepared by P.N. Pal (PW-2) did not supportgiasecution version.

(20) Now, it is no doubt true that the evidencePoN.Pal (PW-2) Assistant Sub
Inspector posted in outpost Sunari of Police Statarera and K.K. Dixit (PW-5)
Incharge/ Inspector of P.S. Karera supports thesqmation case in toto as stated
hereinabove. The point is whether the learned fhimlge was right in accepting their
evidence who were police witnesses as credibletarstworthy so as to hold that the
prosecution proved its case beyond shadow of reé®ndoubt against the present
appellant.

(21) InGovindaraju Vs. Sate, (2012) 4 SCC 722, at page 743 : the Hon. Apex Court
observed as follows :-

“30. It cannot be stated as a rule that a polifiees can or cannot be a
sole eyewitness in a criminal case. It will alwagpend upon the facts of
a given case. If the testimony of such a witneseelisble, trustworthy,

cogent and duly corroborated by other withesseadaomissible evidence,
then the statement of such witness cannot be disdanly on the ground
that he is a police officer and may have some @stein success of the
case. It is only when his interest in the succédbecase is motivated by
overzealousness to an extent of his involving iembcgpeople; in that
event, no credibility can be attached to the statd@rof such witness.

31. This Court in Girja Prasad while particulangferring to the
evidence of a police officer said that it is nat taw that police withesses
should not be relied upon and their evidence cabadaiccepted unless it
is corroborated in material particulars by othefeippendent evidence. The
presumption applies as much in favour of a poliffecer as any other
person. There is also no rule of law which lays ddhat no conviction
can be recorded on the testimony of a police affesen if such evidence
is otherwise reliable and trustworthy. The rulepofidence may require
more careful scrutiny of their evidence. If suclprasumption is raised
against the police officers without exception, itl\we an attitude which
could neither do credit to the magistracy nor gtwthe public, it can only
bring down the prestige of the police administnatio

32. Wherever, the evidence of the police offiedter careful scrutiny,
inspires confidence and is found to be trustwoghg reliable, it can form
the basis of conviction and the absence of somepierdent witness of the
locality does not in any way affect the creditwardss of the prosecution
case. The courts have also expressed the viemdhiaffirmity attaches to
the testimony of the police officers merely becatlsgy belong to the



police force and there is no rule of law or evidemdich lays down that
conviction cannot be recorded on the evidence efplice officials, if
found reliable, unless corroborated by some indépenevidence. Such
reliable and trustworthy statement can form thesbafsconviction.

(22) On perusal of the statement of witness P.NP@&/-2) Assistant Sub Inspector
and In-charge of Police Outpost Sunaria, it is thdimat his statement did not inspire
confidence because the copy of Entry No. 440 dai#td March 2003 written by him
regarding the information from informer in relatiovith presence and involvement in
crime of accused as first information of non cogbie offence was neither produced
with charge-sheet nor that information written inZzRamcha was proved. But that is not
enough. There are some more disquieting and distuflbatures of this case which also
persuade this court to think and believe that dhérg was not fair and proper with the
investigation in this case on account of whichithesistible and inevitable conclusion is
to hold that the appellant is entitled to the bérmdfreasonable doubt. For an example, by
evidence of this prosecution witness and KK Difdt\(-5) of Police Station Karera who
participated in investigation after proceeding WRIN. Pal for preparation of seizure
memos of weapons from accused, it is not provet dfar seizure of weapons like
twelve bore pistols and cartridges whether theyevpeoperly sealed on the spot and were
put in proper and safe custody of the Police Stalarera. These two Police witnesses
above also could not establish by their testimdray the seized weapons after receiving
from Armorer were sent in sealed alongwith CaseryDta the District Magistrate for
seeking permission. From the evidence of theseess®s it could not be proved that the
seized weapons alongwith cartridges after sealmgpegrly were sent to the Criminal
Magistrate with charge sheet papers. Moreovehaeatitne of recording of the evidence
of prosecution evidence, these weapons were natupenl before the trial Judge for
exhibition and proving the recovery of a particuleeapon and cartridges from a
particular accused. Therefore by statements ofetlpedice officers, namely, P.N. Pal
(PW-2) and K.K. Dixit (PW-5) recovery of the weapors not proved beyond any
reasonable doubt. The glaring defects in the imyasbn on the part of these police
officer in this case thus certainly can be saitidoe caused prejudice to the defence and
that being so, the appellant is entitled to theeliefor doubt.

(23) From the above facts and circumstances cityistal clear that the investigation in
this case was neither fair nor proper. It was famf the principles of fair-play, enquiry

and good conscience. That being so, the legitimatelusion is that during course of the
investigation a fair amount of prejudice was causethe defence and not following the
proper procedural law, in the facts and circumstaraf this case, would be fatal to the
prosecution. Hence, the prosecution has not eshsdi and proved its case beyond
shadow of reasonable doubt against the appellathisrparticular case. The appellant is
entitled to benefit of such a reasonable doubtsamdcreen acquittal.

(24) In this view of the matter, the appeal sudseand the same is allowed. The
impugned judgment and order passed by the learnaed ludge convicting and
sentencing the appellant as above are quasheceaadide. The appellant is acquitted of
the offences under Section 25(1-B) of the Arms veetd with Section 11/13 of the said
Adhiniyam. He shall be set at liberty forthwith es$ required in some other case. Fine,
if paid by him, shall be refunded.



Appeal allowed.



